
I"H E MORNING APPEAL CARSON CITY. r--' u

plaintiffs. Although his flume was having it flow bv lands of riariilight of reason as applied to the or- -IN THE SUPREME COURT OF THEANNUAL STATMENT erected many years ago Ixng-:baug)- i

nu mu snow any prior appropriationarm ti e neoree property enjc:ns him'tumia decisions cited tor appellantlVv.ni later ereing with tint part of may no ka.v bo eciis-lor- ed goothe wa er of Onhir Cr ek awanini ir. lnv pvmi ;h, :at, in h.i,

dinary rules of practice, and give due
weight to the later section. Appar- -

entlv the ohlect nf this leiris-lntin- ira:i
to prevent the granting of extensions
and the meddling of kidges in cases
which they had-no- tried or which
were not propetly under their control,
ana yet in tne case oi tne absence or
inability cf the judge who tried the he used during the tint toti yfMsrs that , J""m n me otner loH n's Lniud Shuck, Coi.grer. aa Net than,
action, to grant relief, or allow ex- - he cuMiva'.-- d his lands. As ho claim? ;

snswe-p- g and resisting the right t n' iti-- d mat irngaciou h-- d'ui.iei
tensions to be made to deserving liti- - and uses more than th" plaintiffs,

' Plaintiffs. The decree does not pr ; j and trebled the va'.ue of properly iu
gants. conclude that this largo increase in nt him from taking any wai"r ri j b resno and Ktnu; . t.u;.::o?, oaiitor- -

The argument advanced concedes
'
his diversion of the waters of th;,hp "eek in excess cf the amount nia, that thev nad to depart from the

that if Judge Murphy had gone to streams since the completion of theT ; awarded to plaintiffs. Nor dcos it in doctrine of riparian rients rnd md-Re- no

and entered the order in open impropriation which has remained j way 'erere w-t- lhe water j that doctrine it would be difacult .a

- pia.nuit, because he ran m,- - r
water in his flume past their dit-- li

- " "-- . mi u.uirs, an t

01 orlK'r
. , . 1

i-
-

11 . O i,Hl ' ,u:" "'Onhir Crel- - d i ,
I rr,., , . : "" ' ' A

inim:-- n .'flow tn nlointiir .

court it would have been good, but un-- :

tier mis contention u ne uaa stepp-- u

tnrougn tne uoor into tne cnaniDers
and made it, it would have been void.
Orders extending the time for filings Ma7 " . rn.uiva. watr WHs , realized, that the de-i-vj- n

uii, John i waad e rhf! ,
father anil il.c i , . solu has 'n practically reversed oyare business usually, or properly i as a witness ror tne ceierounis. mr-transacte- d

in chambers ana under j ed the premises 3rd msde measure-Sectio- n

'573 can and ought to be j ments. At tb point of 1eit ctn-v-niad-
e

as effectually in any part of the ing capacitv cf the tipper Twadd'-- ?

State by the judge having the case in i ditch, wlrch i the old .square flum-- i

charge, as if rtade by him in cham- - J near the Bowers' Mansion and grave,
hers or in open court. Judge Murphy j he measured the fiow at 184 inch0?
was merely acting for Judge Curlr and the water lacked more than two

at the t uegun." it
appears that tl- - jltintilfj' had nut
materially incrca e u.eir opprop.n--

t.Oil .'i r ivl.',.
Theodore w liters "dn.iUel upon the
stand that during the last ten cr fif- -

teen yea s e had 1 oea using twice ..a
much water from Ophir Creek in a I- -

union io i:.a i.vm ..vi a .;n:i- -

stationary n ay account tor the short- -

age anu apuie.
isy cons'-u- t m w e vi "i m " ' '

court the d:smct in ,go, accompanies
by a civil engineer who hail teU!'. M

inches of reaching the top. A si'-- -
veyor had testified for tho plR'.n.ti!fs
that its capacity was 1S2 inches at
this noirt. and t(-a- t the otnciry rf
100 feet of old f!ur;e rema'ning v;j. i i , - . i i . . , i . r i .
ir-- i -r me !: iu iu.'.ii v.i.i-.:.-

U.a wn imn-,i-r w -- nrt ol,,.,.
j dened. p.nd snnplan'ed by

fle luMt ?.We tbe old one hv lb.e
;t

n-i- . .... - t.,.A i' ,t 11'

nroniisc? ?,r,t 1hr "raeor of the scU
j t1e 0e-'r- t was 4 tb on!nion that tho
nltiniiff r 'miire t. nnd were cmitl?-- '

orcV v pr ar) ' if1,PS r,r ..- - f
ci.bic fort ror ecrr:.i for :'on--!- :f

uo ard vat-'-a- g ?to"k at ntV--r

time". It is he n!iri aN
lower ;s not wa'Tan'-e- b the evi
dence hccMi?e mere an
t of the nper Twaddle rlltch

own by the ttimony mor.tirnei
1 :l ST i- - at if"1 at th pri"t

rturing his vacation, but by analogy
the construction claimed, if adopted,
would, in every case where a district
iudse dies, resigns or is succeeded.

ih.i nvilprn pvtendinsr time-

. . ,i 1 -
inuw secn'Mi iji mane uui

CMCW ,n rme althmisrh
1 he--

v are that character ordinarily
Franted in chamers. This oul1
r.u-a- a distinction and two rules for

,. i,a n soma l.tin.1ii iiii, j v i . .... ..... i II l N f : ii in' Mr i , ; ' a j - .

and that the judge who had tried the ip-- os of wtr " bit h he had ma---

nuse as Judge Curler had done in j ure i be'o-- " t fll'ed the r.cvr V
this instance, could mak3 the order in flume, and he csti'ated that the oi 1

chambers, while his successor could fume would fin-- from 0'" to "f" i'.-s- o

make it only in the cases tried by i ches. From h-'- s emminatlon cf th--

him, and would have to be in court
t() ma)ie these simple orders extend- -

ing time in actions whh had been
previously tried by another judge. j to. pt le-?- t the n'0"'ii cf water nts

desired and were entirl- - J ),a-- j flor ins 'n 'be flun.e nt th t'ri.
ed to the time granted for the pnr- - np mne the evn':n"''ri, nr- -

pase of enabling them to secure frori J rriM,i tbni r'tb t ISi minor s

the court reprrtcr who bad left th-- . jnoh..? runi"!' 'v.n'pr a f'-- irb
State, a transcript of the testimony ,lrosi,ro or 3 31.no cubic feet n- -r en

on the trial, which would fn?. nr,i fm m ... -,

STATE OF NEVADA.
Ebenezer Twaddle ?nd Ebenezer

Twaddle as Special Admr., of the
Estate of Alexander Twaddle, der

ceased,
Plaintiffs and1 Respondents
V.

Theodore Winters. A. C. Winters, L.
W. Winters and Samuel Longa-baugh- ,,

Defendants and Appellants
From 2d Judicial District Court, Wasiv

oe County.
Messrs. Cheney and Massey, attorneys

for Plaintiffs.
Alfred Chartz, attorney for Defend-

ants.
DECISION

The respondents have moved to dis-

miss the appeal from the judgment
because it was not taken within one
year, and to dismiss the appeal from
the order of the district court denying
appellants motion for a new trial, also
to strike from the records the state-
ment on motion for a new trjoi on

the ground that the statement was
not filed within the time prescribed
by law. The appeal from the jud
ment is dismissed because not taken

. i

until March, 1905, more tnan one
year after its rendition on ' June ft

rw.i-t "v il j. InIn A I 'lir Of f Twn
the Second nietriet JTl
v,!-,- urt.i j--

s "n
rcntiereu tne uwrw, uiiue m .

court, and had entered in the minute
business and allan er "that all

s aud proceedings that have not
been completed or in the process cf
completion, and all new business that
mav be brought before the court dur
ing the absence of the presiding judge.
be referred to Judge M. A. Murphy
of the first judicial district court of

the State of Nevada, and that he be
requested to try, determine and dis-

pose of all cases and bu'iness now
before the court in the absence of the
judge of this district."

Pursuant to this request Judge Mir
phy occupied the bench in Reno until
Juiy 31. 1903, when a recess was tak- -

en until a further order of the court
There was no othr session until
Judge Curler's retarn on August 17th.
On July 17th. Judge Murphy, in open
court in Reno, made an order allow- -

ing piaintiff until August 15th in
whioh to file objection to findings,
and prepare additional findings.. On

August 3d Judge Murphy at Carson
City, and within his own first judi-
cial district, by an ex parte ord-- r

ma without affidavit cf Judge Cur-

ler's absence or inability, granted tiK;
defendants until September 15, 1903,
within which to prepare, file and
serve their notice and statement on
motion for a new trial. Later exten-
sions were made by Judge Curler, but
whether they are ?ffctual ilepenls
upon this order, wnich respondents
claim Judge Murphy was unauthorized
to make under Section 197 of the
Practice Act which provides in regard
to notices and statements on motions
for new trial that 'the several periods
of time limited may be enlarged bv
the written agreement of ti e parties,
or upon gocd cause rho vn. by iV?
court, or the judge before wiirni the
case is tried," and under district ceu.-- t

rule XLIII which directs that "no
judge, except the judge Lavi-.- g charge
r.f the cause cr proceeding shall g ant
further time to plead, move, or do any
act or thing required to be done in
any cause or proceeding, unless it be
shown by affidavit that such judge k
dem. noui Hit' oi-.- e, m im.iu ,:
other cause is unable to act."

Rule XLI provides: "When any
district juoge snau have entered upon
the trial or hearing ct anv cause cr
proceeding, demurrer or motion, or
made any ruling, order or decision
therein, no other judge shail do any
act or thing in or about said cau-:- ,

proceeding, demurrer or motion, un
less upon ten request cf the judge
who shall have first entered upon the
trial or hearing of said cause, proceed- -

ing demurrer or motion."

above the mansion, and nt 150 Irrh. contribution towards its renair ill-a'o- ng

tee K-r- t feet of obi Hum- -
g,alitee of Lake has a th5-- "int !

WhKh the wa,er flov''edI VrHr I as a in the ditch and th-v- ,
r 1 (ill!)

wbe'hfr tb onrt on its own
and measurement mav allow

a ouan'ttr heycr.d the range of tbr
evidence, n r wlio'r tbe
pmjM v P?iini,to tn MM(,.. , . . ,P ,rt .u
Vnowipsr tp vniump ptio VPlrcitv or
thA wate tivot entered it. nor
er the yariat'on of one part in ni- -tv-

on- - cr tM er p 1Q

' owners to finally wasie by sinking ang
evaporating in the deject. The Cait

we-t-u rendered.
In t!i" r; ee.n nv i Kansas v. Co'.o

ratio beiore tue supreme court ot tat

i make any future development; that
j there has been a departure nam i !J
principles laid down in lux v. Ilaggin
because at that time the vr.Mie of

the same court on subsequent occa-

sions, and that the doctrine of priu"
approprir.' i r the iutlirrtion c,i
water to a beneficial use is in efl'eci
in force now in ihat riiate.

We must decline to award the de-
fendants the waters of the stream a?
riparian proprietors and patent c 33 of.

the laud along its hanks rr or ?o
lSd

The case will be remanded for a
new trial unless mere is filed un tae
part cf the plaitnirrs witlvn
days from the filing hereof, a written
consent that the judgment be modi-- 1

fled by limiting the use of the V't
cnes. i r .! 34-:- o tibic feet, p; ' i

01 water awarded to tb.' ;i:u.;.x 3. '1
such times as may be nccer....' ...t
the irrigation cf r

crap or landi
or for other beneficial purp'v--e- . b"-- j

tween April 15 and Oct.tiner 15 ot
a'-i- i year, and by aiiuw.'ng plaintirt-r-

for the remainder of the time ihe .)
'inches awarded to them, when w

ary for their household, ilmiut!-- - !i i t
stock purposes, ard by strtktug troti).
the decree the words:

cre0(1 that said plaintiffs' ta ve thl
. . iu. ru:;.! to list- - Jti(t i.lu--

he usp of said tipper Twadd'e Oit-- 'a

and Flume at all seasons of the year. 4

If such consent is so filed the e.is-- I

trict court will modify the judgraea'
accordingly and as so modified ths
judgment aud decree will stand afTiruv
ed.

Talbot. J.
We concur:

Fiizgeraid. C. J. '

Xi

Quarterly Report.
Ormsby County, Nevada

Receipts.
Filed Feb. 1. 190(5.

Balr.ne in County Trcastiry at
eiid of lat qua ter. 40023 3G---

County licenses ..701 05

(laming HeeiiM's .1057 50

Liquor licenses . .310 20

Fee of Co. ofl'e " ..531 ia
Rc::t of 'o-ttit- bidg. . . . . ?"0
Hi.il f ae . . 020 4r

1s:. Instalment taxes.. lit?! 21 x
school tax .1710 90'

S'ot r"'i'-i)in- ucesv. . .22 c)

Curare-- iice-i-- c . . . 12 Of

Senii-Annu- Sot. ?'te Treji3 531 7?

Delinquent me ....,.?! 8ft"1.;

Sale cf horse 10 00 ,
Sate of 1 '! 00

Kan of W. Bowrn 45 Of

Total . 1,077 3G?J

Disbursements.
Sta'e fund Gr,92 S2!

general fund 2732 32

Salary fund 2390 00

Ag! .Assn. Bond Fund, Series
A. Sluo.oo 250 00

Agl. Assn. Bond Fund. Series
J $l:MI.0il .400 00

Co. S"hool Fund. Di-- t. 1 . . . . .3S-- 95
Co. School fund, D:st. 2 ..151 20
Co. Seho.d fund Dist. :t . . .:;u 70
Co School Fund Dist. 4... . . .24 00

Stale School fund. lust. 1. .2'iU5 (to

Sir' bool fund. Dist 2. . .P'.o 00

State School '"i; d!-t.- . . . I'.o 0'

Stale S' boo! fuii'.t. PI :. .

Sp-.-- t il baildilig 00

r: Xi . . .Ml 'If

Tidal !1,9(',S VjM
Re p!ulation.

in rn asory October 1905

iiiu2
' C, it:' s front Oef. 1st lti'c
til. V.i-- r, 00-- '

'.. bursi tueni s tre.:t: ('
io Dec t, 19 '5 59

lalonci; t h i f. y Tre-1-

.laiill:-- ". 1. .nits r;s.s
1:. !HKTi::ii

C- - II! ty A a litor.
Recapitulation

..103 sr.

rai i.iu .i.:tl7 03 'v
v far..' .2725 78

.32 IS 71

' 1. S- -; .1 D 1. fund. .7C2S 22 i
Co. S--- furei . . . . 1 tin C,4

' 'o. So! 01 1 ' fund . . . .110
Co S- ..it D;--t- . 3 . . . . . 125

' e S t.eol Mist. 1, fund. . lit v t

Sta-- S- liool Dist. 2, fend. . . . .77 51

Sta'e S- - l,oo1 Dist. 2. iv.tid . .371 3!

S't-.- e 1 list . ::. f.i" l . .ttn 3

Sv.;tc Dtst t, f.,r:d . ....la 2i
i:l. Assn. Fund A . t'SO

Agl. A-s- n Find. I! 8f, sc,

Ag!. Assn Fund .mis :u
Co. Sch'jol Dist. fund - special

13735 UOV
Co. School Dist. fund 1, library

108 IK
Co School Dist. fend 3. library

c,

Co. School Dist fund 1, library

! in h's Tiiciiire'rpit and that rf uacn.
ici sV tv,0 iudgo should be disrerard- - f Vador the asserti-a- i in t ee S d

as ten trifb'ng to be rft i"! r" 1
: plaint cf the apropriation cf wator

ae i rfcrVt .Ks-m- (a "bv ffiCatlS of CerUiln C'pms. ditcll"

f the Liverpool and London and
Globe Insurance Co., of Liverpoo',
England for tne year ending Dec.
31, 1905.

Capital paid up in U. S.
Assets $ 12,23t,948 2S

Liabilities exclusive of capi-
tal and net surplus C,972,G0S 49

IN come
Premiums 6,804,856 fili

Other sources 4i,l,602 88
Total income l!o. 7,266,459 51

Expenditures
Losses -- ,519,143 50

Dividends, none in the U. S.
Other expenditures . 2,277,920 OC

Fire Business 1905
Risks written 998.746932 00
Premiums thereon 10,955,269 33
Losses incurred 3,455,760 33

Nevada Business
Risks written 553,985 10

Premiums received 18,085
Losses paid 3. 55 0

Losses incurred 8,255 CO

CEO ri. MOORE, Sezf.

ANNUAL STATEMENT

rf th WfRtem Assurance Comnan
nf Toronto. Canada.

Assets . . . $2.4.6.,86 V

Liabilities, exclusive of capi
tal and net surplus 1 .707,194 ,0,

Income
Premiums
Other sources 71.450 25
Total income lttor, 2. 530,307 74

Expenditures
Losscp 1.543.464 07

Other expenditures 840.1 45 0'i
Tolal expend.. ures i,:;vJ,6('9 o;

Business 1505
Risks 3.404.284 95
Losses incurred 1.141,438 o2

Nevada Business
Risks written 79.649 00
Premiums received 2.280 :

Losses paid 835 50
Losses Incurred 1.335 o0

C. C. rOMKR, Secty.
4

ANNUAL STATEMENT

Cf the National Surety Co of N ; V

York, N. Y.
Wm. B. Boyce, Preside.--.t

Samuel H. Shriver, Sec'.y.
Capital deposited ? .500,0011 o
Assets 2.21(i,713 8S

Income
Liara.lities. exclusive of capt- -

tal and net surplus. . 1.270.553 1;

Premiums 1.21 ..
Other sources . i:;i.:..:i o- -

Total income 11)05 . 1, 348.5(52 (a;
Expenditures

Paid policy holders....
Other expenditures. . . . (512.402 1:2

Total expenditures.... 1.0(55.030
Business 1905

Risk written 424. 7:77. Of 0 0
Premiums thereon 1.438.27' 4i
lxisses incurred (;0,3S4 io

Nevada Business
Ami. of risks writu-n.- . 31..".oo on

received.... 15f' .",0

A.t of said :;!:?'. . 32.130 ,

GILBKRT COXOniX

ANNUAL STATEMENT

Cf t!ic Mutual Li'e !r.iL'rarc Com- -

p?"v cf York
tcl 517t,M.l.;iti5

liabilities ITo Slil fC.5 '"i
I .rvrp" fi r 11(05 . . 1.0(5 4.f('i2 S"-

fiiursemer-.t- 1905
,h hol',Prs--- - 35.C43.1S5 IT

t '1 i fit f. r. f"M i

15.329.781 SO

Jdjustn-.'-n- t of Pvfal Estate va'ua- -

lirns .tt'ii 3o 5,0110. 0u0 0"
Total disbursements 55.97?.9'57 27

Nevada Business
Number of risks written 5;
Amount of risks written and

paid f"r 114.S05 00
Premiums received 71.oo Ic
lossi's and claims paid.. 19. 4M". 13
liosses and claims incurred 32.4Si;
Polu ips in f'rc Dec. 31. ps,')5

,

Anit cd' sari" 1.7x3stt 00
V. J. KASfOX, Secty.

o--

OFFICIAL COUNT OF 3TAT
fund;.

f STATE OF NEVADA.
Ccrr.ty of Ormsby. . s.

j John Sparks ard W. O. D)ii.t-dul- y

I la-- n being first svo"
sav thev are innnlivi of th '

; Baard of Fyarr:5nera of the Swto r.f
j .v. than on the 27th day i f Feb "'.
1 they, fatter having ascertained fron

the,l.oo;.r of the S':ate Contrrdlcr th
; amounts ..j lio.-ie- that slaatld be in
, the Tryt fury) mr.de an of!"ial exam'-- t

ration jauVl C:n;i:t of the money nn !

vouchers for ttif.rey in the Stale Tre-
asury of Nevada ami found the samo
correct a? follows:

Coin r.242 ..0

Paid coin venchers not t-

turned to Controller b',911 7ti

29.151 C

le School Fund Jecvr:ies.
lrreMeen n iiu- - id.a

Pel. .n' boa-- ' o.SO.OoO 00
Mase. State 2 p- - v.t

bonds --."T10 no
Xevada State Bonds .).!,700 00
Ma-.- -. Qtal. 'L P r .;:

bonds 3 13, ''00 00
."'Urited-State- Bonds 1 5 Of i0 00

Total 1.99C.S54 C,'

W. G. Douglass
John Sparks

Subscribed and swo-- n before rr this
27th day of Feb.. A. D. 19V;.

J. D' pn'v
Notary Publie, Ormsvy County. Nev.

Custom suits and overcoats will-b-

sold at reduced prices and reason-
able time given for payment.

No advantage in waiting put n
your order and receive your goods
before Christmas.

CHATJNCEY LATTA.

for t'iiir'-r- -t for tv ? ' ;ih.-- i

wMHi tfendants' claim sbfailrf h d - i creed to plaintiffs the ngln u u-- t.ie
d-- otp bceause in evcess of th caa- - j water through either or both the
acitv of th-- :ti -." ; ditches running to tLeir lao ls. Tney
for" tbo cc?T55t"f. of t- - ,r i'-- r- w:ni!d have that right ir t, 'ipp0-5-

n

ifni ic si'ifiy hv v" tiT'in'r rf ditch if thir interest in it i i n '

fi.A cen- -t that rn niaintiffs and i an undivided two-ttiird- as the eon a
tbe?r srrar.t, r- .tar' for mcv.- - t'n:- - has given them juii.tly wi'h the de-- I

thi' tv-on- e years before the en.. imene-- j fenuants in the, lower diich, oat

f 1 . 1 T 1 1 i 1 Tl 1 4T . . . . . . - . . .' i"""""'', ic;ru to xi. c. 'tko"one-thir- d of that certain w?'or iiitch
and flume known as the Twaddle
ditch, leading from what is no-.-

knovn as the Ophir v to th Ian I

of said Twaddle, soufneriy rr. i ai'!
creek through the lands ,: '. K.
Woe ten an.l M. C. Lake, with

of rtmning water throu-- a
said flume and ditch to what is kn.--.w-

as the Bowers .Tans'on or gr u!:'!;
the expense ot maint-iinino- ; spi :

l." ":
It will be noted that this !;
does not purnort tc gr:;nt pnv wa! v,

) but rather the right to crnvev trand that it amounts to a saie of a
third interest in the ditch with at
least the privilege to tUa ex; eat of
rinning in it wp.ter vh;eh I a!--- j h;.d.
or might appropriate. Later. !r '

Theedore Wjr.it".', r : t
I

the Bowers Mansiiiii a'id grouii'ts
; tnrougn cou-- eyaucc-- s wtu. U u-- not
mention any interest in this d'tch.

j dees not appear that Lake cr 1 ;
j

diich or ever con:ri..i,.,,d towards '

Alexander Twaddle state ! on
stand that he did not iaini all ih:i
ditch and .hat the p'altniirs owne'l i

two thirds of it. Whether under this j

jdeid the one-thir- d interest in the1
ditch became appurtenant to tae

j Bowers land when it was neve: i

tr,,. itc irrip-5- 'ion'
i,t i.oe:,

with the land without hei-r- n enm,,!--
d ,, wbe,,ier 9Mr lu,, ,

r ,Q,.. ,. .:,.,, .

saperceeded by the new one built by
plaintiffs, are questions v. ir'ch v

; ne-.'- n-)- determine, for they. ;:-.- !

part of the judgmerit ol court
i

hich gives the plaiutiffs the 'exciu- -

sv e use of the upper Twa.Iu'.e Ditca
a.le- -

clliU r UlUlr, CLI e H'JL WUi:i:i .IiL'
. ,

pa turns ot tne p.e.n.gs w.-- ca on
t3in no re c" u ,r,ferf f01,,;:v?tt. or a or any th

and 3 liuuie " the court properly de -

whether ihe graniee r f J.al.e owns
and can assert a right to an unuivi-i- s

ded one-thir- interest, a ouestioi
- as foreign as Uie n,a :.i u:t

j iss,KMi l() tneir grantors 1 i':: :h
, passage of the Act of Congress

Julv 2't. 1 M an,. :t :s t' ' at
"

for this reason a vested Common
i 1 ..tiiarian risrht 10 the How of ta"
waters of Opmr Creek ri cniol of
whK-'- 1 t iv '

that Ai t it" thi were vi
alight as well be -- a;

;he circumstances .,h: - i st

has right by acini.'---!---.!--tit:i- .i a- -

0 livvi.-lon oi : t.e w.t'
tilis fi r a pr a- - king
than that provide. by ih

limitations. hut 'n. ''-i-

jour-sc- l Is in - :;'
to consider scrim
an argument by w!

ha e u ; a r ' ' ' ' -
cisions of stand-.- - hi tl

atb r s'au
Court of 'he Vnited tf.ue 'v: n ;

Adair-c-, Reno i;.

Jones v.
Works V. tC'.e tl oi."- -

i Watpr Co . del b.r.ag ; a. 11

voluntary 1 ...ioi r
ivas r.ither the
of :a g riu; to

stituting a va.t.i
inr.e-j- i of

u- -d u-- e. 1 1ra ii i..e .

new ic Ai tit:.c pu-se- s o

re i'i;le'll in I.tiiOi'e and ni
of owuersnip (. water by ot

aro:ir;3ti"ii tor a beneficial
miiii-- "'"' 'bn.atic

io'.s to the general MeUarc. a",
tb- - C'onar.on Law rcgai'dii-- 'i
rf tirninvj wh'.ea f'ty - u-- i !.y "- -

able in such localities as the Itr ;

Isles ami the coast of Oregon. Wash-

ington and northern Caliie.-'i- : i who--rain-

a'e -nt and fogs airi wind- -

i laden with mist from Hie ae 'a'- -
vail and mols'cn the rei'.

uii'l'T our sunny side-- - 'e-e ih
lands are so arid thar briguio:!

tor the product i'.-- of th

crops necessary fcr the r uoiort and

prosperity of the people. lrr;g:r.'en
is the life of our important and in-- r

reusing agricultural interests which
would be strangled by th-- enforce-
ment of the riparian principle.

Congress is aproprM.rig nnllions
for stcraga and distribution and our
Legis'ature have recognized the ad- -

Tntarps of eonservinjr tha water
abora for usa ia irrifatioa intaad i

mon.t cf tbH u:t uced a "n''t-"- i e'
'bo wnter through the iowr ?

rfio Tt is nrwii that p?4 inehs
is mnr than reouire.i for iho irrsra
tirti of ronoh and tha' th! j mansion, and one which r
is esnncialiv 00 r,n!Mo a forr of to be determined by the iuK'i:iiu .n
170.4." r"res rf rn'tivqt ann the absence "f any isv.e r
above tne unne- - ditcn from On'r concerning it. The oer'er lat-i- tie

i stiip1! pT'lon i in!iKa'i-- - flcaily excepted to fi:.d:.r. : r.i. inner
swamnv. The cuamitv of water nt- - twelve in this regard,
lowed by the dow epctns verv i'atents for defendan'-- ' lands iyiag
era', both for irrigation r i for .1 along ihe baaks of Opiitr rer-- we o

metic use and watering ctoel-- . v, - .

gineers and o'ners testined ito.r one
half and three fi'ths of an inch of
wa'er per are w s sufficient. wh;i
frr t'po plaintiffs, farmers from th '

,;e them to properly prepare the state- -

ment
Under Section 2573 Judge Curler

could have made an order granting
them the extension at any place in
the State, and as during his absence
Judge Murphy was requested by thn
Court minutes to attend to all busi- -

ness for him. we conclude that he was
empowered to make the order at Car
son City as he did. ana as judge civ
ler could have done, P.nd that it wa.:
not necessary for him to make th trip
to Reno and undergo the formality of

opening court to enter ex parte orders
simply extending time, such as are
usi'.ailv made out of court.

The motion to dismiss the "''V- -appeal j

from the ord.?r overruhns the mouon
fi r a new trial and to strike out tlu!
statement is denied.

ON THE ME. .ITS i

This action was brought by Alexan-
der Twaddle in his life time and bv
Ebenezer as far
450 miners inches running tinder a six
inch pressure of the waters of Ophir
Creek, alleged to have lieen approp-
riated by their grantors in the year
1?5 "by means of dams, ditches and
a flume" for the irrigation of their
ranch containing 203.92 acres "11

Vashoe county. The answer denias
the allegation of the complaint sees
up the ownership by the defc:
W :nte:'s. of a tract cf lar l obut
mile wide and twe miles long, aud al-

(1ea .ipprnpia ns bv themsor the't
prantors aggregating G00 inches tio- -

.
und(?r a for inch pressure, bv the

Vear IR07. which are stated to be prior
to anv div.p..ori t.f lhR water bv the
piaintiffs, and asserts a claim for li
fondant. Ixingabaugh, to ISO inches
for fluming wood, lumber ?nd lee f-- n

larare tracts of timber lands owned by
him. and for domestic use and irri-

gating garden on forty acres at Onhir.
Witnesses appeared to sustain, and

others to dispute niaintiris' right as I

initiated a half cer.turv ago. and th'3
, same is true regarding the claims f f

these defendants. The record atfords 1

nor Twaddle ditch. va eorep'e'ed ia
l ;:.-,-. and that he turned the wat r
into it that year. Others st;-,t- i tb-.-

water was running in the ditch, and
fb'.rae about that lime, and ihat ilu-s-

were aparen'ly in the sane plai e and
of about the santr capacity as

On behalf o" the d-- 'ant (' ;i

witnesses testified that tlher
over the ground and saw no ditc-t-i j

and that none existed th' e during I

those earlier years. It is unnecessary
for us to detail the conflicting port inn j
:f the evidT.ee. These were careful-fn'l- y

considered by the district court,
a id for the reasons stated in its dcM-fcio!- .,

enforced by s'n'cT.on? in :

nu.de many vears b r anv controv
ersy arose. th finding thai thte ditch

as constructed and l. prior anim
of water made through it

t ;;57 findr, ample suunort.' At f.rc t i

he Twaddl- - rent h land. va p!,'wel
' t on!' a gr-- ' Tt ar(' a piece ' f
:rain and but little hay was cut. A
ensona'do time was allowed in whi h

'o extend and complete the use of in
ater that would flow through h 1

itch and the quantity cf land ir.
wp.s increased. The Jewel

Twaddle ditch was constructed from
nhir Creek at some time prior to

'S(19 and runs to and irrigates the
''astern no-'tio- oi tie phiintiils' nitii U

t is shown f'.at since that year at
' iast their lands have been in practi- -

aliy tne samp stte of cu:tiation
nd irrigation that th
tme of the commencement of this

tion, and that during that period
Iain-tiffs- used all the water thev

aeeded from Ophir Creek without in -

terruptioi except ii 1187, 1891 aid

Section 2573 of the Compiled 'aws, a glimpse of pioneer history at a tier-passe- d

after ecticn 197 of the Prac- - lod previous to f '('itl " r f
tice Act as quoted, enacts: ' The dis- - State into the Union, and portray3
trict judges of the State of Nevada the building and decay of saw an 1

shall possess equal coextensive and quartz mills ami the rise and decli.i?
concurrent jurisdiction and power, of towns by the banks of the strcai.
They shall each have power to hold the watero of which are here in litigti
court in any county of the State. tjon )ne witness testified that th--

They shall each exercise and perform Hawkins ditch, row known as the lim

viCMVtv vrcie'l it. the'r etirtiates i
--

he ntnnunt ne'i-s',"- y fffirvj r n,- -.l

one baV to thro. and .me ha'f inchf--

per arre.
The ov'dpprc ir.d'ca'cd ; at the

oiaintife had usr--d ns much wte- - a- -
that awarded to them nd n.ore. a-- l

had uriformly prcluced "ro-.s

Much ff the'r land i ??vv nltb cor
si.lerabb' s'ope. After examin:ng h- -

and viewing the rpmnMtv of waf--
as it ran on the pi""-ip5- .'- n, . j
ag.-er- l v tri t''e ieiimonv of tb--

nlaintiffs ituat that aninimt w-- pa.'- -

'rv and adorn" od a mean bety.-e.-

he h'ghest ?."; 'tivpt esMinit.-- . .

The n,ia,t':t" of w'o- - vpnniftr -i- .-
:es 'vif, the sot'. ea-f.n.-

. !

ine powers, duties and functions of
tne court, and ot Jivlges trereot. ana
of Judges at Chambers. Each judg' j

shall have power to trannet business
which may be done in ohar.-.ber.- a?

any point, within the Stale. All of
this section is st'.birct to ihe provi-- :

slous that each, jurig" mav direci and
control the Vmsiness in his own dis- -

trict. and shall see that it it properly
performed."

We think under the minute order
and circumstances related, the power
inherent in Judge Curler to extern'
the time of filing the nt tice and state- -

ment. became conferred upon Judge j

Murphy during the former's absence,;
"" ' "'ioru:"- - ;'.iuc.20 in enarge. endowed witn tne au- -

thority to grant tne extension without
the presentation cf ihe affidavit show-
ing the absence or inability of Judge
Curler, as the requires before the
order C!n be made by a Judge not
having the business m charge,

Judge Curer's abhvnce was presum-
ed to continue until his return was
shown and consequent !y .Indue !t:r
phy's authority based upon that ab-- i
sence 'would likewise continue. It is

j said that under the 'first staiute mer-- I

tioned, the language that "the court
or judge before whom the care wrc
tried" may extend the time invali
dates the order, because Judge Nlur
phy was not the judge before whom
it was tried, and that he was not the
court after he returned to Carson City,
where he made the order. In a nar
row technical seue this mav be true,
if we do not look beyond the strict
letter of the statute. But not bo ii
we cons'der the intent and purpose of
the nactit, and eontrue it in th

i

cron-- , and c:.n-llfions- aid w ennrd
sa- - that the aliewaMe t

Alexander Tw'!''r"n t'.c-t'fW- l l,.-.- t

I t'mes daring ti-f- .

P.n,;.fl- -
t evidently short nM-i.-- r -,-ft-,r xun iaT 1

bad bo'-- irrlgpted. when it s n.t
',r'f"'.- - "" 1;- J5 n-P- l;

, nr-- r dirh I'"'! "f On efch on.
c a n ' 1

P'-vc- ft i neo ;

t p'a.ui.tlvi it shoubi be turti-drfandnt-

-- 1! to if they bay"
V.:-- for it. s ml r"t

tr :f "'1 u'sV. ?t mav -- e ironij..ne inw. our it ij ,(ttor to 1 lave
,)ecia1lv c() j;;

illiS case. !n view ot Ire
virtert and of th- - 'lerne'ua' iiiwr, ,

that 1h,e award of water j; limited toa bcnelc'al a-- e -- t such T.es ft
s neenea. (Jotelli v. Cardelli. Tbani'int onrl .,..... a t'en- - i.'i-

- CI ro.ers'on Ri '- -

bo changed if chang- - ,i0f nr
'ntyefere with the pi:;r rights.Tinder the testimony of A leva

that tho irrigating se-o-

ceses about the first of October. pn ,

fh"t Fcmettmes be used watfir a litlater, we think probblv thP ,iorv,-- ottld limit nlaimtrs r'cht for i

rigpfing purposes to October 15n
iiun ii.itv a :ow (tefenrlnnt Ivonirq
batlgb tfT flume, woofl a mrmlli col.'r...

) at this season flip wator !o 1....
and allow Winters more for watri,.
"tock without material injury to th

in
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